UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

Inre )

)
CAPI TOL HI LL HEALTHCARE ) Case No. 99-01801
GROUP d/ b/a CAPI TOL HILL ) (Chapter 7)
NURSI NG CENTER, )

)

)

Debt or.

DECI SI ON RE DI SM SSI NG | NVOLUNTARY PETI TI ON AND CASE

The involuntary petition filed by NeighborCare-TCl, Inc.

d/ b/ a Nei ghbor Care-Ri chnond nust be di sm ssed. The court adopts
its oral decision of Decenber 6, 1999, and supplenents it as
fol |l ows.

The court’s thorough readi ng of the depositions in evidence
and exam nation of the other exhibits convinces it that the
debtor clearly is “a corporation that is not a noneyed, business,
or conmercial corporation” within the neaning of 11 U S.C. 8§
303(a). Accordingly, pursuant to 8 303(a), the debtor was not
eligible to have an involuntary petition filed against it.

I

Procedural ly, the court set for trial the question of
whet her the debtor was eligible under 11 U. S.C. 8 303(a) to have
a petition filed against it and deferred trying the other issues
in the case. Although the debtor’s notion to dism ss pronpted
the scheduling order setting the trial, the court rejects the
petitioner’s argunment that the question tried was whet her the
debtor coul d denonstrate that the petitioner could prove no set
of facts in support of its claimthat it is entitled to relief.

The court clearly singled out the 8 303(a) issue for trial; this



was not a hearing regardi ng whether facially the petition
possi bly presented a good case under the liberal construction
rules that apply under F.R Civ. P. 12(b)(6).

Il

The debtor, Capitol H Il Healthcare Goup d/b/a Capitol Hll
Nursing Center (“the Nursing Center”), and a sister corporation,
Capitol H Il Community Hospital d/b/a Medlink Hospital at Capitol
HIll (“the Hospital”), are registered as non-profit corporations
under District of Colunbia law. As their nanes inply, they run,
respectively, a nursing home and a hospital. They were organized
for those purposes--specifically to provide |long-term acute care
that other hospitals in the comunity did not provide. Both
entities are operated at the sanme site.

They nmake paynents to a for-profit corporation, BHS
Managenent, Inc. (“BHS’), for providing comon services to the
two non-profit corporations (for exanple, finance, patient
accounti ng, housekeeping, security, and nmaintaining a cafeteria).
In addition, the Nursing Center and the Hospital make rent
paynments to Capitol H Il Goup (“CHG ), the owner of the real
property they occupy."’

The Nursing Center and the Hospital were organized as non-
profit corporations under the California Mitual Benefit

Corporations statute. Dr. Peter Shin is the sole nenber of the

! The petitioner questions whether CHGis a non-profit
corporation as CHG clains, but that issue is irrelevant to the
status of the Nursing Honme and the Hospital, and so the court
will assune (wthout deciding) that CHGis a for-profit
cor poration.



Hospital which in turn is the sole nenber of the Nursing Center
Dr. Shin is the 100% shar ehol der of BHS, and al so owns or
control s CHG

No evidence was presented to show that the paynents to BHS
and CHG are unreasonable in amunt. 1In the case of BHS, it has
sinply been reinbursed for the expenses it incurs on behal f of
the Nursing Center and the Hospital. Although it contractually
is entitled to receive reinbursenent of its costs plus 15% the
15% has never been paid, and, in any event, no show ng was nade
that a 15% comm ssi on woul d be unreasonabl e conpensati on to BHS.
Nor was any show ng nade that the | ease paynents to CHG are
unreasonabl e in anmount. There sinply was no showi ng that the
paynments to BHS and CHG are used as a subterfuge to route
distributions to BHS, CHG or Dr. Shin. Although Dr. Shin
received a salary fromBHS for which the Nursing Center and the
Hospital reinbursed BHS, there was no showi ng that Dr. Shin's
sal ary was unreasonabl e in anmount.

The debtor and BHS have been operated as related entities,
but this does not alter the debtor’s true non-profit character.
For exanple, the debtor, the Hospital, BHS, and CHG are treated
as related entities--as essentially a single entity--under 42
C.F.R 8§ 413.17 for Medicare cost reinbursenent purposes.
Simlarly, to mnimze accounting fees, the Nursing Center, the
Hospital, BHS, and CHG underwent a joint audit resulting in a
single audit report. Although the report showed the conbi ned

effects of the entities’ operations, neverthel ess, the report



I ncl uded portions show ng the results of the entities as separate
corporations. Finally, the entities have al so executed joint
borrowi ng docunents in order to obtain |loans to the Nursing
Center and the Hospital. All of this proved irrel evant because
it failed to show that the separate existence of the non-profit
entities is not fully respected or that the debtor should

ot herwi se be viewed as operated for pecuniary gain.

The debtor has been operating at a loss. |n 1997, the
debtor reduced its nunber of charity cases to a relatively
mninmal |evel in conmparison to 1996. Nor has the debtor ever
sought to qualify with the Internal Revenue Service as a
charitabl e organi zation. The court fails to see how any of these
facts are relevant to whether the debtor is operated for
pecuni ary gai n.

[ 11

The § 303(a) formnul ation of “noneyed, business, or

commerci al corporation” enbraces only corporations organi zed for

profit. Inre Allen University, 497 F.2d 346 (4th G

1974) (appl yi ng phrase under the Bankruptcy Act); Hoile v. Unity

Life Ins. Co., 136 F.2d 133, 135 (4th GCr. 1943)(sane); ln re

Caucus Distributors, Inc., 106 B.R 890, 909-13, 915 (Bankr. E.D

Va. 1989). To determ ne whether the debtor fits within the
formulation, it is necessary to exam ne the corporation’s charter
of incorporation and its corporate activities. Allen, 497 F.2d

at 347-48; Hoile, 136 F.2d at 135; In re United Kitchen Assocs.,

Inc., 33 B.R 214, 216 (Bankr. WD. La. 1983).



State | aw organi zation or registration as a non-profit
corporation is not decisive. But such organization or
registration is probative, and the petitioner failed to adduce
any evidence establishing that the debtor is organized or
conducted for profit despite its non-profit status under state
| aw.

The debtor’s mssion is to provide health care to the
comunity. The debtor has not issued stock. No distributions
have been decl ared or nade by the debtor on account of the
menbership interest of Dr. Shin.

The debtor’s failure to seek to qualify as a charitable
organi zation with the Internal Revenue Service, and its m ni nmal
charity cases, do not negate its non-profit status. Being a
charity is not a prerequisite to not being a “noneyed, business,
or commercial corporation” under 11 U S.C. § 303(a).

Nor does the debtor’s joining in joint borrow ng docunents
and undergoing joint audits with BHS and CHG nake the debtor a
for-profit entity. Those activities do not establish that the
debtor is conducted to earn a profit, as the borrowi ngs are only
for the benefit of the debtor and its sister non-profit
corporation, the Hospital, and the joint audits m nim zed
accountants’ fees.

Finally, the debtor’s paynents to related entities have been
on ternms which the petitioner has not contended were
unreasonabl e. No showi ng was nmade that the paynents were a

subterfuge for making distributions to Dr. Shin’s through his



for-profit corporations.
The court thus concludes that the debtor is not a "“noneyed,
busi ness, or commercial corporation” under 11 U S.C. § 303(a).
IV

The petitioner, however, urges that the court should
di sregard the debtor’s separate identity, specifically, that the
debtor should be treated as the alter ego of BHS. Although the
debt or and BHS share common control through Dr. Shin, such comon
control --for reasons discussed below-is insufficient standing
alone to warrant treating the debtor as the alter ego of BHS cl ad
with its for-profit status.

Treating a corporation as the alter ego of another entity is
the sane thing as piercing the corporate veil: it cones down to
di sregardi ng the corporation’s separate existence.

“Veil-piercing is an extraordi nary procedure that is not to be

used lightly.” Schattner v. Grard, Inc., 668 F.2d 1366, 1370

(D.C. Cir.1981). The petitioner has not shown any circumnmstances
warranting the extraordinary remedy of piercing the corporate
veil .

When a federal interest is at stake, the courts often bring
to bear a nore liberal federal comon | aw of veil-piercing than
applies when veil-piercing is sought in enforcing state tort or

contract clai ns. United States through SBA v. Pena, 731 F.2d 8,

12 (D.C. Cr. 1984). For exanple, liberal veil-piercing is

frequently brought to bear in regulatory contexts. E.qg., Capital

Tel. Co. v. FCC, 498 F.2d 734, 738 n.10 (D.C. Gr. 1974)(“Were




the statutory purpose could be easily frustrated through the use
of separate corporate entities a regulatory conmssion is
entitled to | ook through corporate entities and treat the

separate entities as one for purposes of regulation.” (citing

General Tel. Co. v. United States, 449 F.2d 846, 855 (5'" Cir.

1971)). Thus, in Capital Tel ephone a license applicant and a

sister corporation were treated as one and the sane for purposes
of a regulatory schenme barring a license grant to any entity
whi ch already had a license to broadcast in the area. See also

Quinn v. Butz, 510 F.2d 743 (D.C. Cr.1975)(straw vice president

all owed to show that corporation was alter ego of president such
that the vice president ought not be treated as “responsibly
connected” wth the operation--by virtue of his vice president
status--for purposes of agricultural comobdities regulatory
statute). But the petitioner has failed to show any regul atory
schenme at stake here which would warrant using a |iberal doctrine
of piercing the corporate veil

Appl ying the federal common | aw of corporate veil-piercing
to 11 U S.C. § 303(a) yields the result that § 303(a) enbodies a
federal policy that only a truly non-profit corporation should be
all owed to be exenpt frominvoluntary petitions as a non-noneyed
corporation. But the case |law examned in part |1l above already
i ncorporates that test, and the court’s application of that case
| aw has al ready denonstrated that the debtor is truly a non-
profit corporation.

That the debtor and BHS are treated as rel ated organi zati ons



for Medicare disbursenent purposes under 42 C.F.R 8 413.17 is

wholly irrelevant to the application of 11 U . S.C. § 303(a).

Treating them as rel ated organi zations for a federal

rei mbursenent programis precisely the type of regulatory arena

I n which the separate existence of the entities may be

di sregarded for statutory purposes. That entities are a single

econom ¢ unit under Medicare cost reinbursenent regul ations does

not carry over to determinations under 11 U.S.C. § 303(a).?2
Declaring a corporation to be an alter ego is only avail able

“as the justice of the case may require.” Quinn v. Butz, 510

F.2d at 757, quoting Chicago, M & St. P. Ry. v. Mnneapolis

Gdvic & Cormmerce Ass'n, 247 U.S. 490, 501 (1918). Penetration of

the corporate veil, in other words, is a device for which "the
ultimate principle is one permtting its use to avoid injustice.”
Quinn, 510 F.2d at 759. Thus, courts have “di sregarded the
corporate fiction where its recognition would pervert the truth.”
Quinn, 510 F.2d at 758 (footnote omitted). Regardless of what
formul ati on of the alter ego doctrine nay be used, the bottom
line in this case is that the petitioner has utterly failed to
articulate any injustice (for exanple, a perversion of the

truth) which would arise by respecting the debtor’s separate

2 Nor is it relevant to application of 11 U.S.C. § 303(a)
that for |abor |aw or enpl oyee discrimnation | aw purposes
entities may be deened to constitute “an integrated enterprise”
as discussed in Radio & Tel evi si on Broadcast Technici ans Local
Union 1264 v. Broadcast Service of Mbile, Inc., 380 U S. 255,
256 (1965)(entities treated as single enployer for |abor |aw
purposes); Trevino v. Celanese Corp., 701 F.2d 397, 404 (5" Gir.
1983) (entities treated as single enployer for purposes of
enpl oynment di scrimnation |aw).




corporate existence. The debtor has done nothing inproper, its
separate existence was in no way an attenpt to circunvent 8§
303(a), and respecting its separate existence visits no injustice
on the petitioner.

In urging application of the alter ego doctrine, the
petitioner has principally pointed to Dr. Shin’s control of the
debtor, the Hospital, BHS, and CHG That al one does not
establish an injustice as required by Quinn to pierce the
corporate veil.

| ndeed, it has long been the clearly stated rule in this
circuit that the existence of a sole and controlling sharehol der
does not alone justify invoking the alter ego doctrine, however
that doctrine mght be fornulated. The doctrine of alter ego is

brought to bear only upon a showing “not nerely of single

ownership, or of deliberate adoption and use of a corporate form

in order to secure its leqgiti mte advantages, but of such

dom nation of a corporation as in reality to negate its separate
personality” in circunstances in which “at sonme innocent party's
expense, the corporation is converted into such an
instrunmentality,” with the result that the corporate identity is
di sregarded “as the justice of the case may require.” Quinn, 510
F.2d at 758 (enphasis added). As observed nore recently in
Valley Finance, Inc. v. United States, 629 F. 2d 162, 171-172

(D.C. Cr. 1980), cert. denied, 451 U. S. 1018 (1981):

The concept of distinct corporate entity has |ong
served useful business purposes, encouraging risktaking
by individual investors as well as overall convenience
of financial admnistration. Odinarily, such

9



considerations justify treating the corporation as a
separate entity, independent of its owner. On

occasi on, however, this concept is abused, and yields
results contrary to the interests of equity or justice.
Courts have not hesitated to ignore the fiction of
separ at eness and approve a piercing of the corporate
veil when the corporate device frustrates clear

i ntendnent of the | aw.

G ven the diversity of corporate structures and
the range of factual settings in which unjust or
i nequitable results are alleged, it is not surprising
that no uniform standard exists for determ ning whet her
a corporation is sinply the alter ego of its owners.
The fact of sole ownership is not by itself sufficient,
although it is certainly not irrelevant.

To recapitulate, what is clear fromValley Finance and from Quinn

is that beyond a sole controlling sharehol der there nust be sone
showi ng of an injustice--for exanple some wong or abuse--arising
fromthe fiction of separate corporate existence.® To paraphrase

Vall ey Finance, the alter ego doctrine ought not be applied here

because respecting the debtor as a separate entity would neither
abuse the concept of corporations being distinct entities; nor
yield results contrary to the interests of equity or justice; nor
frustrate the clear intendnent of 11 U S.C. § 303(a).

Plainly, 11 U S.C. 8§ 303(a) enbodies no policy akin to a

8 As stated long ago by this circuit’s court of appeals:

[T]here is an exception to the entity rule, where its
recognition would result in pronoting illegality,

fraud, or injustice. |In other words, since the
franchise is granted by the state for a useful and
valid purpose, it may not be enployed to further w ong.
Where it is so enployed the law w | disregard the
rule, go behind the fiction, and treat the stockhol ders
as if the corporation did not exist.

Ei chel berger v. Arlington Bldg., Inc., 280 F. 997, 999 (D.C. G
1922) (citations omtted).

10



regul ated industry schenme which warrants di sregarding a debtor’s
separate exi stence sinply because there is common control of the
debtor and a related entity that has provided services to the
debt or on reasonabl e terns.

Dat ed: Decenber 10, 1999.

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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